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J. General Fastabend’s November 2002 message to all Northwest Division staff, in which he 

Discusses the Corps’ responsibilities concerning cultural resources

“ I love to visit the graves of my departed relatives and friends at least once a year. I love to visit the spot where my father fasted to obtain the favor of the Great Spirit.

This I cannot do when all the sacred spots are flooded.

If there be any people in the United States who are entitled to sing, “My Country ‘tis of thee, sweet land of liberty,’ it is the American Indian people. Yet, when I sing ‘America,’ I feel like crying because I don’t see any liberty or justice.”

Mark Mahto

Mandan, Hidatsa and Arikara Nation

Ft. Berthold Reservation

In

Testimony against the Garrison Dam

August 9, 1946

A.
Overview/Background/Introduction
The Missouri River corridor is approximately 2,315 miles long. Over the course of thousands of years of occupation, Indigenous People have established and maintained cultures and traditions that revolve around the natural resources of, and wildlife attracted by, the Missouri River ecosystem. This ecosystem and its well being continue to be crucial to the worship practices and life ways of contemporary Indigenous Peoples. There is a direct relationship between the environment, traditional worship practices, and the continued survival of diverse indigenous groups. Animals such as the buffalo, eagle, wolf, turtle, migratory and non-migratory birds, a variety of fish and aquatic plants and animals, as well as several species of trees, shrubs, and plants are central to traditional worship beliefs and practices. Within the Missouri River corridor, important natural springs exist which are sacred to Indigenous Peoples and have been considered so for thousands of years.

For Indigenous Tribal Peoples the Missouri River is characterized as “The Water of Life” and the very water that created the corridor is considered sacred.

As a result of the creation of the Missouri River Mainstem and attendant dams, there are severe threats to many of the sacred places and important resources that Indigenous Culture requires for continuance. These threats include but are not limited to:

· Impacts caused by increasing development expanding out from urban areas (both on and off the water), which has historically been fueled by inadequate planning and management, as well as poor enforcement of applicable laws and regulations.

· The cultural resources and traditional and sacred sites within the Corridor are routinely raided and looted by pot hunters, at night and often from boats, and by ‘vacation archeologists’ and pothunters who don’t acquire federally required permits.

· The waters of the lakes created by the Missouri River dams are constantly eroding the shoreline by ice in winter and wind generated waves in summer, or the raising and lowering of lake levels, in places removing shoreline by up to 30 or more feet per year. This erosion is not only an environmental problem, it also erodes indigenous tribal burial sites, ceremonial and occupation sites and the eroding shoreline is causing the disappearance of many wild gathering and harvesting ears crucial to the continuance of traditional ways of life.

· This is an increasingly serious siltation problem forming deltas at the mouths of all drainages flowing into the Corridor caused by the lack of free flowing water in the Corridor itself.

· The dams have adversely impacted the fish populations, as well as nesting birds, river otters, migratory birds, and many other animal species that relied on the natural rhythms of the river, which directly result in several species being identified as listed, threatened, or 
· endangered.  Studies have yet to be completed which identify plant (medicines) species that have been impacted by the dams.

· Investments of cooperative initiatives (Tribal, State and Federal) in the reintroduction of habitat along the riverbanks are seriously impacted by rapid erosion, even those plantings designed to slow or halt erosion.
· Increasing concentrations of chemicals and other pollutants are having an adverse impact on the use of water in ceremonial activities.

For Indigenous Nations, Cultural Resources includes animals, plants, and natural resources, as well as burial, occupation, prayer/worship and gathering sites. Cultural Resources from the perspective of land-based worshippers also includes important viewsheds, buttes, mountains, high ridges, and other natural formations that do not fit any federal concepts or definitions. This has been problematic for Tribes and Tribal peoples who see these resources holistically, especially given the fact that federal and state law often segment these resources and assign their well being and management to diverse and, at times, competing federal or state agencies. For instance, the National Historic Preservation Act may see the importance of a site that contains archaeologically important components. However, this law may totally fail to see the importance of a unique community of plants or animals that are also contained in the area and further may fail to address their importance as it relates to what is considered “archaeologically or historically important.” Perhaps worse is the reality that the importance of these relationships is subjected to the interpretation of people and agencies who have no connection to either the archaeological/historic component or the plant/animal component in terms of their perceived sacredness by Indigenous Peoples.

This Programmatic Agreement is an attempt to address some of the problems associated with the ongoing operation and maintenance of the Missouri River system of Mainstem dams. It is by design an initiative that will facilitate the development of processes and strategies to minimize, avoid, or mitigate the ongoing adverse impacts the system causes. It is an attempt to overcome barriers keeping worshippers from areas and resources that are essential to their continued ability to carry out traditional worship pursuits. Furthermore, through the collective establishment and implementation of principles of Co-management, Consultation, and Collaboration, this document will lay the groundwork for Tribes to achieve parity with the Corps of Engineers on issues directly affecting important historic, cultural, and natural resources. Though this document is limited in its scope to the application and enforcement of historic preservation and protection laws, it provides the opportunity to develop a dialogue and forum for the various Indigenous Nations and Federal Agencies to begin addressing all resources considered sacred or important by Indigenous Peoples.

B.
PREAMBLE

When the Army Corps built six main-stem dams on the Missouri River, life for the Indigenous Peoples who called the River home changed immediately and dramatically. Gone are our ancient, river-bottom homes, our medicines, our sacred places, the earthlodge and tipi village and hunting camp sites created by our beloved ancestors. Gone also are places intrinsic to our origin stories and to events in our oral histories that are alive in our People’ minds and hearts and in stories which are still related today. The loss of our river homes affected every aspect of the quality of our lives: spiritual, mental, physical, emotional and socio-economic lifeways, all of which make up our very identity as Native Peoples. Altering the flow of the River altered the face of our Mother Earth, and we are still reeling from and dealing with the consequences of the changes brought by the dams.

One of the continuing impacts from the construction of the dams is the tremendous loss of shoreline, affecting the burials of our ancestors, as well as irreplaceable sacred and cultural places which mark events in the combined histories of the Native Peoples who call the Missouri River home. In its Revised Draft Environmental Impact Study for the Master Manual, the Army Corps conservatively estimates that up to 30 feet of shoreline is lost each year on the River due to erosion. Moreover, impacts occur to our sacred and cultural resources as a result of the way the Army Corps manages the Missouri River. In addition to the erosion caused by wave action, variation in water flow rates, and freeze up and thaw of reservoir waters, impacts include recreational and agricultural use, development, construction, and sedimentation. Another major impact that affects our sacred and cultural places is the looting of exposed sites by pothunters who sell what they find on a very active and lucrative black market.

Historically, the Army Corps and the Tribes have experienced difficulties in addressing these issues in a manner that produces positive change and benefits for Tribes. It is time now to effect a shift in the paradigm that has driven the “management” of tribal sacred and cultural places; a substantial change is, in fact, long overdue. Since the 1970s, according to an Army Corps document issued during the Master Manual comment period, a total of $1.9 million has been spent by the Omaha District Army Corps to stabilize shoreline for a total of 19 archeological sites on the Missouri River. Recently, the Northwestern Division announced that $3 million would be available annually to support the Cultural Resources Office of the Omaha District, all of which should be spent to stabilize the shoreline of the most endangered sacred and cultural places. Recently, the Army Corps staff issued a comprehensive list of the most endangered sites on the Missouri River, which comes with a price tag of $77 million for shoreline stabilization. There is a tremendous disparity between available funds and what is still needed to preserve and protect our remaining cultural resources, and this disparity can only be addressed by an immediate and drastic change in the way our sacred places are cared for and maintained.

The most comprehensive way to affect a paradigm shift in these matters is to include this Programmatic Agreement 
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as part of the revised Master Manual to assist the Army Corps in carrying out its federal trust responsibility to Tribes and to their resources. You have in your hands a document that will manifest the needed paradigm shift. This Agreement is essentially a co-management document that applies and actualizes the Army Corps’ trust responsibility to our sacred and cultural places in a manner that also allows Tribes to share equally in decisions about projects that have the potential to negatively impact our cultural and sacred places.

Shared here is a short discussion of this trust obligation as embodied in a 1977 Senate Commission record:

“The purpose of the trust doctrine is and always has been to ensure the survival and welfare of Indian tribes and people. This includes an obligation to provide for those services required to protect and enhance Indian lands, resources, and self-government, and also includes those economic and social programs which are necessary to raise the standard of living and social well-being of the Indian people to a level comparable to the non-Indian society.

The Supreme Court used such terms as ‘solemn,’ ‘special,’ and ‘trust’ to describe the government’s relationship with Indian Tribes. The federal government is the ‘fiduciary’ of tribal resources, which means ‘that it must act with good faith and utter loyalty to the best interests’ of the Indians.” (Stephan Pevar, The Rights of Indians and Tribes).

With this in mind, it must also be acknowledged that the tribal resources co-management concept is not new and has been successfully carried out in other regions of the United States with Tribal Nations and a variety of federal agencies. Co-management of sacred and cultural resources simply means that affected Missouri River Tribes (those having an interest in sacred and cultural resources along the Missouri River) will, through pre-decisional consultation, have an equal role in determining the treatment of our resources on Army Corps lands and in projects for which the Corps has responsibility.  Co-management agreements between the Omaha District and Missouri River tribes already exist, and these agreements have been working smoothly for several years. It is hoped that co-management of the resources will allow Missouri River Nations to resume stewardship of places and areas that hold an integral place in our cultural and spiritual lifeways so that the coming generations of our children will have a place to pray and to see where their ancestors once lived and walked, in the days when we were free.

Finally, it is anticipated that this co-management document will ensure that our sacred and cultural places are regarded and understood from a native viewpoint with our values and customs applied to the protection, and not necessarily those of archeology. For decades, the perceived archeological value of our sacred places has been the only viewpoint considered, and that method of assigning value to our holy places has contributed to recipes for their destruction: mix equal parts of erosion, neglect and development; let this mixture ‘rest’ for fifty years, add a measure of ‘salvage archeology,’ destroying the sites to extract data; let the rest fall into the water. And you have a meal that is unfit to eat for Native peoples, a meal which we have been force-fed since the 1930’s, when construction of the first dam on the Ft. Peck Reservation was begun.  We want to throw out this recipe and start over with one that begins with a huge measure of respect: respect for the River and for our sacred and cultural places; respect for our values, our culture, our beliefs; respect for Native Peoples and our contributions to the upper Missouri River environment; as well as respect for the sacrifices we made so that newcomers to our homelands could have flood control and electricity. We want to be taken seriously when we talk about our culture, our needs, and our issues––and we want to be taken as seriously as archeologists are when they talk about our ancestors, our culture, and our interest. And that is the second half of the paradigm shift our Nations are all working toward: to bring our interests and issues, articulated from our value system and from our point of view, to a ‘key issue’ priority level with the Omaha District of the Army Corps so that they receive the same attention and resources as other issues for which the Corps has responsibility.  We know that what we want is not unreasonable.  We also know that the Programmatic Agreement holds great potential to improve relations between the Missouri River Tribes and the Army Corps, and can be the tool we use to create a success story we can all be proud of.

C. AUTHORITY

The goals of the Programmatic Agreement are:  to avoid or minimize adverse effects from Corps project activities and land use activities to significant cultural and sacred resources; to increase interaction with tribal, federal, state and local agencies to improve management of the resources by collabortaing with affected Tribes, THPO/SHPO and Advisory Council; and to ensure compliance with historic preservation and environmental laws, regulations, and guidance, including:

Federal Laws

Applicable Tribal Laws and Permits

American Indian Religious Freedom Act

Native American Graves Protection and Repatriation Act

National Historic Preservation Act

Archeological Resources Protection Act

National Environmental Protection Act


Indian Self-Determination Act


Paleontological Resources  Preservation  Act

Executive Orders


EO
13175
Consultation and Coordination with Indian Tribal Governments


EO
12898
Federal Actions to Address Environmental Justice in Minority Populations




And Low-Income Populations


EO
11593
Protection and Enhancement of the Cultural Environment


EO
13007
Protection of Indian Sacred Sites


EO
13006
Locating Federal Facilities on Historic Properties

Policy
Concerning Distribution of Eagle Feathers for Native American Religious Purposes

Department of Defense, American Indian and Alaska Native Policy

NWD, USACE, Native American Desk Guide, Sept. 30, 2002

Guidance Letter #57, Indian Sovereignty and Government-to-Government Relations with Indian Tribes

Guide on Consultation and Collaboration with Indian Tribal Governments and the Public Participation of Indigenous Groups and Tribal Members in Environmental Decision Making, prepared by the National Environmental Justice Advisory Council, Indigenous Peoples Subcommittee, a Federal Advisory Group of the EPA

Federal Guidelines
Advisory Council on Historic Preservation (Council) Memo, 3 July 1991, Relationship between Section 106 of the NHPA and the NAGPRA

Secretary of Interior’s Standards and Guidelines for Archeology and Historic Preservation

Guidelines for Evaluating and Documenting Traditional Cultural Properties, National Register Bulletin 38.  U.S. Department of Interior, National Park Service, Interagency Resources Division.

How to Evaluate and Nominate Designed Historic Landscapes.  National Register Bulletin 18.  U.S. Department of Interior, National Park Service, Interagency Resources Division.

Department of Defense and/or USACE Regulations and Guidelines
ER 405-1-12 

Real Estate Handbook

ER 1105-2-1

Environmental Compliance Program at Corps Projects and Activities

ER 1130-2-433
Collections Management and Curation of Archeological and Historical 




Data

ER 1130-2-438
Project Construction and Operation Historic Preservation Program

ER 1130-2-540
Cultural Resource Management – Project Operations:  Environmental 




Stewardship Operations and Maintenance Guidance and Procedures

Memoranda Of Agreement
Between the Lower Brule Sioux Tribe, the Crow Creek Sioux Tribe and the Omaha District, concerning enforcement of federal preservation laws at Big Bend Dam, and

Between the Turtle Mountain Band of Chippewa, the Standing Rock Sioux Tribe, the Spirit Lake Sioux Tribe and the Three Affiliated Tribes, concerning treatment and disposition of unmarked burials associated with these Tribes on Omaha District Corps lands.

Cultural Resources Memorandum
November 2002 Message from the Commander, General David Fastabend, Commander of the Northwest Division, in which he discusses Corps responsibilities to Cultural Resources.

E. STIPULATIONS

The U.S. Army Corps of Engineers (hereinafter referred to as “the Corps”), is authorized and directed by the National Historic Preservation Act (NHPA), the Native American Graves Protection and Repatriation Act (NAGPRA), and other statutes and Executive orders to preserve and protect historic and sacred places or properties on federal lands or affected by a federal undertaking. The Corps, therefore, will ensure that the measures in the following parts are carried out.

1.
Consultation

The statutory requirements of Section 106 of the NHPA state, “In carrying out its responsibilities under Section 106 a Federal agency shall consult with any Indian Tribe. .  that attaches cultural and spiritual significance to” a historic, cultural or sacred property that might be affected by a proposed federal action. Management of the main-stem dams on the Missouri River by the Corps constitutes a federal action or undertaking, therefore consultation, on a government-to-government and pre-decisional basis, in full compliance of federal trust responsibilities, must take place.

Consultation will be both specific to individual Tribes and with as many comprehensive consultations attended by all affected Tribes as are necessary to reach consensus. Consultations will be conducted in a positive manner, on a government-to-government basis, honoring all treaties and the trust doctrine which entails a fiduciary and fiscal responsibility of the Corps. Decisions will be made on a government-to-government basis. The Corps will record a transcript of all consultations and make copies available to all affected Tribes within 30 days of the consultation. Finally, the Corps will include, as consulting parties, affected Tribes in any review or update of the Master Manual.

For a clear understanding of federal trust responsibilities, we turn again to Stephan Pevar’s book entitled The Rights of Indians and Tribes: 

“Although the concept of ‘trust responsibility’ was originally created by Congress to enforce treaty commitments, the U.S. courts have extended the trust responsibility in three respects. First, federal statutes, agreements and executive orders can create trust obligations the same way a treaty can. For example, a federal statute enacted in 1790 to protect Indian lands (and/or resources) created a trust responsibility of the federal government to enforce the law that continues even today. Second, the trust obligation may include implied, not just expressed, commitments. For example, when a treaty promises a Tribe that it can use its reservation ‘for Indian purposes,’ this obligates the government to protect the Indians’ right to hunt and fish on that land. Similarly, a guarantee that Indians can hold their reservation ‘as Indian lands are held,’ obligates the United States to protect the reservation’s water supply, even though the treaty says nothing about water rights. Finally, the trust responsibility imposes an independent obligation upon the federal government to remain utterly loyal to the Indians and to advance their interests. The modern view is that to the maximum extent possible the trust doctrine should recognize and encourage the autonomy of Indian Tribes.” 

For purposes of this document, therefore, consultation procedures concerning sacred and cultural resources with affected Tribes will take place in the following manner:

For consultation to be effective, meaningful, and pre-decisional, Tribes should have access to enough information so their input or judgment is informed. Therefore, the Corps will utilize the following notification procedure:

a.
Provide immediate and pre-decisional notification containing a detailed description of the proposed action.

b.
This notification must be sent to the Tribal Chairman of each affected Tribe, as well as each Cultural or Tribal Historic Preservation Officer, and others as each Tribe may designate.

c.
Ensure that notifications include all available information, including but not limited to maps, photographs, descriptions of potentially affected sites, potential alternatives, and copies of existing survey documents, site forms, and field notes, all to be clearly marked “confidential.”

d.
Send follow up notification letters and place telephone calls to all affected Tribes and/or their respective Cultural or Historic Preservation Officers to establish a person-to-person contact between the Corps and the affected Tribes concerning the proposed action.

Following notification, dates for scoping hearings should be worked out with Tribes on an individual and local basis to accommodate attendance and participation by tribal elders and members who may have difficulty traveling long distances. The Corps will advertise all Tribal scoping hearings in local tribal newspapers and on tribal radio stations, as well as mainstream media, (or in the absence of media, through locally appropriate notification processes to be agreed upon by the individually affected Tribes) at least three weeks in advance of the hearing. The Corps will record all comments made at scoping hearings and provide transcripts of the record to affected Tribes and their respective Cultural and Historic Preservation Officers within 30 days of the hearing.

Consultation Meetings

Consultation meetings are where face-to-face discussion, dialogue, and agreements take place. To fulfill consultation requirements set forth in existing federal law and regulations, the Corps shall:

a.
Provide a recorder or court reporter to create a verbatim transcript of the consultation and make copies available to affected Tribes within three business weeks of each meeting;

b.
Determine whether affected Tribes are ready to conduct official government-to-government consultation or need to treat the first meeting as an information-gathering endeavor prior to full consultation taking place;

c.
Before any decisions concerning the proposed action are made, listen in an effort to determine what Tribes need and want from the agency so that potential adverse affects on sacred and cultural places can be avoided or dramatically minimized;

d.
Remain mindful of and honor treaty and trust obligations to Tribes, as outlined in this document, and work as equal partners with affected Tribes to consider and devise plans, methods, and actions that will (1) avoid impacting sacred and cultural places on a site-by-site basis; (2) minimize impacts on a site-by-site basis to the greatest extent possible and in consensus with affected Tribes when avoidance is not possible; (3) manage sacred and cultural places in accordance with tribal viewpoints and values; and (d) protect and preserve sacred and cultural resources to ensure the welfare and survival of the affected Tribes.

l. Provide all relevant documents including, but not limited to, external and internal correspondence, maps, surveys, reports, site forms, field notes, photographs, site histories, bibliographies, and inventories to affected Tribes to ensure Tribes’ decisions with respect to impacts to sites are fully informed.

m. Develop agendas and other meeting materials with input from affected Tribes

n. Arrange for individuals from the Corps with decision-making authority to attend consultation meetings where action will be finalized.

o. As an agent of the Department of Defense, consult on a continuous basis through quarterly meetings with affected Tribes concerning the operation and maintenance of all mainstem dams and the water levels of all resulting reservoirs. The Corps and the Tribes shall establish a process integrating principles of co-management and cooperation that creates a viable partnership to ensure continued consultation and coordination of issues resulting from the management and operation of the dams and reservoirs.

p. Provide affected Tribes the opportunity to participate in the development and implementation of agreements (both contractual and otherwise), management plans, and activities developed or required under any Federal action in the Missouri River corridor, and specifically any action that affects sacred and cultural resources and /or shoreline within respective Reservation boundaries.

q. Invite the affected Tribes to cooperatively develop and enhance public education programs in the Missouri River corridor and within or adjacent to the exterior boundaries of respective Reservations.

r. Cooperatively develop with the Tribes a permanent monitoring program for the purposes of continued oversight of the Reservoir areas. This shall be the mechanism used by all future Federal actions affecting sensitive areas identified by any affected Tribe.

3. Cultural Resource Management Plans

a.
Be tribal specific or project specific.

b.
Include notification and consultation process so each affected Tribe may participate in the project as they desire.

c.
Be given tribal preference as contractors, whether they are conducted within or without an affected Tribe’s reservation boundaries.

d.
Include Class III pedestrian surveys of all Traditional Cultural Properties, as well as archeological sites that may or may not provide for collection or curation of artifacts and that will keep all shovel testing to an extreme minimum.

e.
Provide for decisions concerning the collection or curation of artifacts on a Tribe-by-Tribe basis that will include the Tribe or Tribes with cultural affiliation to the site or sites in which the artifacts were found.

f.
Utilize the Lake Sharpe Cultural Resource Management Plan as a model.

4. Identification Plan

a.   
Purpose

The development of this plan is required by the Programmatic Agreement (PA) to ensure the successful completion of the National Historic Preservation Act (NHPA) Section 106 process for all federal undertakings and in compliance with E.O. 13175. The purpose of the Identification Plan (ID Plan) is to ensure that the identification and evaluation of cultural resources is conducted in accordance with the Secretary of Interior’s Standards and Guidelines for Archeology and Historic Preservation (48 FR 44716-44742) and 36 CFR800.4. The ID Plan and the Treatment Plan(s) developed for the identified historic properties are integral parts of the Programmatic Agreement.

Identification of historic properties 36 CFR Part 800.4 is regulatory in nature. The historic properties that should be identified include any prehistoric or historic site, building, structure, or object included in or eligible for inclusion in the National Register of Historic Places maintained by the Secretary of the Interior. The term historic properties includes artifacts, records, and remains that are related to, and located within, such properties. The term includes properties of traditional religious and cultural importance to an Indian Tribe or Native Hawaiian organization. The term “eligible for inclusion in the National Register” includes both properties formally determined as such in accordance with regulations of the Secretary of Interior and all other properties that meet the national Register criteria. The level of identification needed varies depending on the nature of the property.

The Identification Plan describes three key elements: the Area of Potential Effect (APE), minimum standards and qualifications required for the cultural resource investigations, including that of THPOs, Native consultants, and cultural representatives.

b.
Safety

All contractors and sub-contractors shall adhere to Occupational, Safety, and Health Administration (OSHA) standards while conducting related activities covered in the PA and ID Plan. Additionally, Corps of Engineers safety rules shall be adhered to when conducting activities on lands under the management of the Corps.

c.
Area of Potential Effect (APE)


The Area of Potential Effect (APE) and the methods of identification and evaluation will be in accordance with the Secretary of the Interior’s Standards and Guidelines for Identification.

d.
Identification and Evaluation will include:

1.
Identification of known cultural resources through records search, literature review, and/or Tribal TCP survey contracts, and consultation with the THPO/SHPO and cultural resource representatives designated by affected Tribes in accordance with 36 CFR Part 800.4.  This work shall be carried out in consultation with SHPO and Advisory Council, where appropriate.

2.
Field identification and Section 106 evaluation of all structures within the APE by a qualified architectural historian.

3.
Intensive surveys of the known cultural resources within the APE and all other areas identified as having significance by the THPO/SHPO and cultural resource representatives designated by affected Tribes, in accordance with 36 CFR Part 800.4.

4.
If the cultural resource is in the APE, necessary information to evaluate the cultural resource against NRHP eligibility criterion (36 CFR 60.4) shall be obtained. The guidance in the National Park Service Bulletin 38 and E.O. 13007 shall also be utilized when evaluating sites for NRHP eligibility. If, in the opinion of the cultural resource representatives designated by affected Tribes and the investigator, the cultural resource is recommended NRHP eligible, sufficient information to formulate Treatment Plan(s) shall be obtained.

5.
An intensive survey to identify all cultural resources in other designated areas within the APE that have been identified by the THPO/SHPO and cultural resource representatives designated by affected Tribes. The intensive survey shall gather information from affected Tribes, elders, and spiritual leaders to assist in identifying properties of religious and cultural significance to them and identifying properties that may be eligible for the NRHP.
6.
A reconnaissance level survey of those areas where there is the potential for the undertaking to have an adverse effect, as defined in 36 CFR 800.5 on historic properties. Identification of these areas will include consultation with the THPO/SHPO and cultural resource representatives designated by affected Tribes.


e.
APE for New Construction

The APE for all new construction will include:

1.
A construction right-of-way that will include a 20-foot buffer on either side of the fenced construction right-of-way along the ground disturbance area.

2.
An intensive survey of all lateral areas, borrow areas, haul roads (new or upgraded), staging areas, and other ancillary areas related to the undertaking.

3.
That area outside the construction or ground disturbance right-of-way where there is the potential for an undertaking to have an adverse effect on historic properties, as defined in 36 CFR 800.5. Identification of these areas will include consultation with the THPO/SHPO and cultural resource representatives designated by affected Tribes, in accordance with CFR Part 800.4.

f.
Construction Identification and Evaluation

1.
Identification of known cultural resources through records search and literature review and through consultation with THPO/SHPO and cultural resource representatives designated by affected Tribes, in accordance with CFR Part 800.4.

2.
An intensive survey of the construction right-of-way plus 20 feet either side of the fenced construction right-of-way.

3.
An intensive survey of all lateral areas, borrow areas, haul roads (new and upgraded), staging areas, and other ancillary areas related to an undertaking.

4.
Standards and Qualifications. An intensive survey of the construction right-of-way to identify all cultural resources. Testing will be done to evaluate the cultural resources against the NRHP eligibility criteria (36 CFR 60.4). The guidance in the National Park Service Bulletin 38 and E.O. 13007 shall also be utilized when evaluating sites for NRHP eligibility. If, in the opinion the THPO and the cultural resource representative designated by affected Tribes and that of the investigator, the cultural resource is to be recommended as an historic property, sufficient information to formulate Treatment Plan (s) shall be obtained.

5. 
Reports. All reports for the ID Plan will be submitted in two parts designed to be one report when combined. The first part of the report will include a comprehensive records search and literature review. The second part will include the results of field investigations, including NRHP evaluations of all cultural resources that are known to be within the APE. The combined report should provide information for NRHP recommendations for those historic properties identified as NRHP eligible. The report must also provide explanations of potential effects on historic properties and must comply with 36 CFR Part 800.5.

The reporting of results and discussions of the cultural resources investigated shall be organized in a logical sequence. In tables, site numbers shall be organized in sequence. A detailed outline of the required elements for the report is contained in the following:

Part I

Cover

Must include report title, date of report, project number(s), authors, and organization or individual preparer of the report.

Cover page

Must include authors, report title, date of the report, lead agency, preparer’s organization, type of report (ID Plan/Class III, Phase I & II), survey methods (transects in meters), county(s), USGS quad(s), land owner(s), legal description (reference to project maps may be appropriate), acreage, file search date(s), field work date(s), field personnel, and a site summary table.

Abstract

Table of Contents

List of Figures

List of Tables

Appendix(s)

1.
Introduction



Project Description



Personnel



Report Format

5. Environmental Overview

Topography

Geology

Drainages

Flora

Fauna

Climate

Paleoenvironment

3.
Tribal Histories and Treaties of Affected Tribes

4.
Archeological History





Scientific Temporal Classifications

5.
Research Design and Methods

Record Search and Literature Review

Known sites

Previous Investigations

Field Survey

Field and site Records

Laboratory analysis

Restricted Access TCP Reports

Restricted Access Detailed Project Location Maps

Part II

Update and revise Part I by Chapter and Section if additional information is needed.

6.
Results of Investigation. A detailed discussion of each site that will include, as a minimum, the following information:

· Site type, component, USGS 7.5 minute quadrangle, site area, topography, elevation, soil type, nearest water, survey method, site condition, site description, artifact descriptions and disposition, interpretation, and recommendation.

· Legal and UTM locations will be confidential and only included in a removable appendix.

7.
Research Findings

8.
Conclusions and Recommendations. Utilize appropriate text but also include tables to explain the recommendations for prehistoric and historic sites and Traditional cultural Properties.

9.
Appendix

g.
Fieldwork Project Requirements

i. Survey Methods

· Shovel Testing

Shovel testing may be required if the surface visibility is less than 50% in the opinion of the tribal monitor(s) or elders or the project archeologist/principle investigator or if the terrain warrants the shovel tests. The shovel tests will be approximately 30 x 30 centimeters to a maximum depth of 30 centimeters or until sterile subsoil, bedrock, or water are encountered. The shovel test will be spaced no further than 30 meters apart. Shovel tests will not be done if, in the tribal monitors’, elders’, or investigator’s judgment (such as steep terrain or rocky soil) they are unnecessary.

· Human Remains

If human remains are encountered, they shall be dealt with in the following manner:

(INSERT MOA LANGUAGE HERE)

· Evaluation Testing

Sufficient surface (and possible subsurface) testing, as determined by THPO/SHPO, and cultural resource representatives designated by affected Tribes on those sites suspected to be NRHP eligible, will be conducted by the above parties to develop Treatment Plans or other alternatives to address any adverse affects.

· Minimum Field Recordation Standards

3. Prehistoric and Historic Sites and Traditional Cultural Properties. The appropriate site forms will be completed while on the site. A sketch map, field notes (field notes should be kept by each crew member), and photographs of the site will be required. A description of the site, artifacts, and features observed on each site shall be included in the field notes. The site will noted on a 7.5 minute USGS quad. All photographs will be keyed to the corresponding roll and frame number and identified as such on a photo log. The photo log will also include the site number or temporary site number, time of day, weather conditions at the time of the photograph, what was photographed, and the direction the photographer was facing. The ASA setting and the type of film shall also be noted. Once the film is developed, this information will be on the individual photograph along with the assigned site number. Upon completion of the project and acceptance of the Final Cultural Resources Report, all photographs and negatives shall be shipped to the appropriate curation facility.

4. Standing Structures (includes buildings, bridges and other structures). The appropriate site forms will be completed while on the site. The field notes will include the address or location; the present condition and integrity of the property; a description of the prominent architectural/engineering features with emphasis on the primary façade; a documented or estimated date of original construction; identification of obvious alterations/additions; and a designation of style or vernacular type when applicable. A 3½” x 5” black-and-white photograph of each property will be taken using 35mm format. Each photograph will be keyed with the corresponding roll and frame number and identified as such on the individual photographs (see photo log above). Original negatives and contact sheets will be included with the final report (structures should be evaluated in the field by a qualified architectural historian). Upon completion of the project and acceptance of the Final Cultural Resources Report, all photographs and negatives shall be shipped to the appropriate curation facility.

CONFIDENTIALITY

Maintaining confidentiality of information provided by affected Tribes and traditional practitioners will be a priority. Confidentiality of the information received from all native or Tribal sources shall be maintained and released only with the express written consent of the native provider of that information and the respective Tribal government.

4.
Determination of Adverse Effects

All determinations of adverse effects of sacred and cultural resources will be made in consultation with affected Tribes on a pre-decisional basis.

5.
Mitigation

a.
All determinations concerning mitigation of sacred and cultural resources and areas will be made in pre-decisional consultation with affected Tribes.

b.
Avoidance of impact to sites will be preferred over mitigation and reclamation.

6.
Inadvertent Discoveries of Burials, Human Remains and Personal Burial Property

(INSERT PAGE REFERENCE TO MOA LANGUAGE ELSEWHERE IN PA)

7. Preservation and Protection of Sacred and Cultural Places

a.
Tribal preference will be used in letting all contracts associated with sacred and cultural sites associated with affected Tribes.


b.
Preservation efforts will include, but not be limited to, shoreline stabilization utilizing state-of-the-art methods, avoidance of areas that are known to contain places of significant spiritual and cultural importance to affected Tribes, restriction of access to especially sensitive areas, appropriate signage, and district-wide public education.

e. In the matter of surface artifacts of a non-burial nature, preference for on-site preservation will take precedence over collection and curation.

f. When impact to a site cannot be avoided, preservation efforts and Treatment Plans are to be coordinated in pre-decisional consultation with affected Tribes.

8.
Site Monitoring
e. The Army Corps, in concert with affected Tribes, will develop and conduct a training course for tribal, state, and federal officers, tribal monitors and other personnel from these jurisdictions (biologists, natural resource staff, game wardens) to improve the protection of sacred and cultural places and to catch and prosecute looters.

f. The Army Corps will compensate monitors selected by affected Tribes (other than existing law enforcement officers) for carrying out the Corps’ compliance duties in the preservation and protection of our sacred and cultural places.

g. The Army Corps will provide the appropriate tribal monitors with the proper equipment necessary to monitor sites on an as-needed basis.

h. The Army Corps will consult with affected Tribes, tribal monitors, and appropriate law enforcement personnel to determine, on a co-management basis, all monitoring activities, schedules, etc. This consultation will occur via individual consultations with Tribes and will include as many comprehensive consultations with all affected Tribes as deemed necessary to achieve consensus.

9.

Enforcement of Preservation Laws on Omaha District Lands

This section has been written by Tribal and Bureau law enforcement personnel and  appears in the appendix. 

10.
Collection and Curation of Materials and Data

See Section 2.

11.
Funding/Resource Allocation

All activities within this Programmatic Agreement will be funded by the Army Corps. (Scott Jones and Wanda Wells will add something here.)

12.
Protection of Sensitive Information

c. All site locational data, spiritual information, and cultural resource data (i.e., type of cultural resource, as in a burial vs. a fasting site) will be restricted from access by any person on a need-to-know basis. Consultation to determine the need-to-know basis will occur between the Corps and the affected Tribe.

d. All tribal information concerning sacred and cultural resources will be held under complete confidentiality and will not be released without the express written consent of:

· The tribal member who provided the information; and

· That person’s THPO and/or Tribal government.

13.
Annual Review of Agreement and Quarterly Cultural Resource Meetings

An annual review meeting of this Programmatic Agreement  will be called by the Army Corps on a date to be determined in consultation with affected Tribes.  In addition, quarterly Cultural Resource Meetings shall be called by the Army Corps to develop, improve and solidify relations with Tribes, and to develop action plans and strategies in the area of cultural resource protection.

17. Amendments

Any party to this agreement may request that it be amended whereupon the parties will consult in accordance with consultation guidelines adopted herein to consider such amendment.

18. Dispute Resolution

Should a dispute or objection arise between the Signatory Parties regarding any aspect of this PA, the parties agree to consult with each other in good faith to resolve the dispute or objection. If the dispute or objection cannot be resolved, the disputing parties agree to meet with a mutually acceptable mediator to attempt to resolve the dispute. All parties agree not to seek judicial relief to resolve the dispute or objection or to otherwise sue to enforce this PA until the consultation and mediation attempts have been exhausted.

19. Termination of this Agreement

a. Any party to this agreement may withdraw from it by providing the other parties ninety (90) days written notice, explaining the reasons for withdrawal. During the 90 days preceding withdrawal, the parties will consult to identify and implement any mutually acceptable measures that would avoid the party’s withdrawal.

b. Termination of this agreement, or the Corps’ failure to satisfy its terms, shall require the Corps to comply with 36 CFR 800 with respect to all undertakings that would otherwise be reviewed under this agreement.

Execution and implementation of this Programmatic Agreement evidence that the Corps has afforded the Council a reasonable opportunity to comment on the effects on historic properties of its administration of Omaha District lands that it manages or on which the District maintains compliance responsibilities with federal law.

E.
SIGNATORY PAGE


Will contain the signatures of the following:

· Tribal Chairs of Affected Tribes (or their designee)

· U.S. Army Corps Commander

· Tribal Historic preservation Officers

· Advisory Council on Historic Preservation

F.
USACE Headquarters Establishment of Native American Desk

G.
DEFINITIONS

	Affected Tribes
	All those Tribes having an interest in the sacred or cultural resources along either shore of the Missouri River.



	Adverse Effect

	When an undertaking may alter, directly or indirectly, the characteristics of a historic property that qualify the property for inclusion in the National Register in a manner that would diminish the integrity of the property’s location, design, setting, materials, workmanship, feeling, or association. Adverse effects may include reasonably foreseeable effects caused by the undertaking that may occur later in time, be farther removed in distance, or be cumulative.



	APE

	The Area of Potential Effect (APE) is the geographic area within which the project may cause physical, visual, or audible effects to the character or use of historic properties. It includes all areas of construction, such as rights-of-way (ROW), staging areas, extra-work spaces, yards, access roads, borrow areas, and other ancillary facilities. The area of potential effect is influenced by the scale and nature of an undertaking and may be different for different kinds of effects caused by the undertaking.



	Ancillary Areas
	A general term that covers any additional areas that may 
be affected by the undertaking.



	Area of Potential Effect
	See APE.



	Associated Funerary
	Objects for which the human remains with which they were placed intentionally are also in the possession or control of a museum or Federal Agency. The term includes those funerary objects and cultural properties that were made for burial purposes or contain human remains and those cultural properties that are a part of a burial site.



	Borrow Areas(s)
	An excavated area where material has been or will be dug for use as fill at another location.



	Co-management
	When a resource or resources in which a party or parties have a collective vested interest, the methods by which they bring these interests to the table to make joint and equitable decisions on all projects that have the potential to negatively impact sacred or cultural resources.  Affected Tribes will have an equal role in determining the treatment and management of cultural resources on Army Corps lands in the Omaha District and lands in which the Army Corps retains a trust responsibility to comply with federal law.

	Consulting Parties
	Include THPO/SHPO, Indian Tribes, representatives of local governments, applicants for Federal assistance, permits, licenses and other approvals, certain individuals and organizations with a demonstrated interest in the undertaking, and the public.



	Cultural Places
	All areas, the boundaries of which are to be determined by the affected Tribe or Tribes, which contain cultural elements considered significant by an affected Tribe or Tribes.



	Cultural Preservation Officer

	The person given such designation by their Tribe.



	Cultural Resource
	Any prehistoric or historic district, site, building, structure or object in American history, architecture, engineering, archeology, or culture. This term includes artifacts, records, and remains that related to and are located within such properties. The term also includes properties of traditional religious and cultural importance to an Indian Tribe.



	Curation
	The preservation of material remains that are excavated or removed during a survey, excavation, or other study of a prehistoric or historic resource, and associated records that are prepared or assembled in connection with the survey, excavation, or other study.



	Eligible for the National Register of Historic Places
	Includes both properties formally determined as such in accordance with the regulations of the Secretary of the Interior and all other properties that meet the National Register criteria.



	Evaluation Testing
	Archaeological investigation of a prehistoric or historic site with a purpose of evaluating the site against National Register of Historic Places criteria contained in 36 CFR 60.4.



	Exposed Profile
	Any area where the soils are exposed such as stream cut banks, road cut banks, and erosion gullies.



	Federal Agency(s)
	Any federal entity with a statutory obligation to fulfill the requirements of Section 106 that has jurisdiction over an undertaking and takes legal and financial responsibility for Section 106 compliance in accordance with Subpart B 36 CFR 800. The Federal Agency(s) has approval authority for the undertaking and can commit the Federal agency to take appropriate action for a specific undertaking as a result of Section 106 compliance.



	Ground Disturbance Area
	The surface area that will be impacted by construction.



	Haul Roads (New)
	Roads constructed where none previously existed to facilitate hauling of construction materials.



	Haul Roads (Upgraded)
	Roads or trails that require upgrading to accommodate hauling construction materials.

	High Probability Area(s)
	An area suspected to have a better-than-average chance of containing cultural resources (e.g. water crossings, paralleling watercourses, historically prominent areas, etc).



	Historic Property

	Any prehistoric or historic district, site, building structure, or object included in, or eligible for inclusion in, the National Register of Historic Places maintained by the Secretary of the Interior. This term includes artifacts, records, and remains that are related to and located within such properties and properties of traditional religious and cultural importance to an Indian Tribe that meet the National Register criteria.



	Human Remains
	The physical remains of a human body.



	ID Plan
	Identification Plan



	Indian Tribe

	An Indian Tribe, Band, Nation, or other organized group or community, including a Native Village, Regional Corporation or Village Corporation, as those terms are defined in Section 3 of the Alaska Native Claims Settlement Act (43 U.S. C 1602), which is recognized eligible for the special programs and services provided by the United States to Indians because of their status as Indians.



	Intensive Survey
	A systematic, detailed examination of an area designed to gather information about cultural resources sufficient to evaluate them against NRHP eligibility criteria of significance within specific historic contexts.



	Keeper of the National Register

	The individual who has been delegated the authority by the National Park Service (NPS) to list properties and determine their eligibility for the National Register. The Keeper may further delegate this authority as he or she deems appropriate.



	Lateral Area

	Any subsequent branch from the main line that may, as yet, not be identified but is a part of the undertaking.



	NAGPRA
	Native American Graves Protection and Repatriation Act



	National Register
	Lists properties formally determined eligible for the NRHP.

	National Register Criteria
	Criteria established by the Secretary of the Interior for use in evaluating the eligibility of properties for the national Register (36 CFR 60). The NRHP criteria are listed below:

The quality of significance in America history, architecture, archaeology, and culture is present in districts, sites, buildings, structures, and objects of stare and local importance that possess integrity of location, design, setting, materials, workmanship, and feeling and that:

5. Are associated with the events that have made a significant contribution to the broad patterns of our history; 

6. Are associated with the lives of persons significant in our past; 

7. Embody the distinctive characteristics of a type, period, or method of construction, represent the work of a master, possess high artistic value, or represent a significant and distinguishable entity whose components may lack individual distinction; or

8. Yielded, or may be likely to yield, information on prehistory or history.

Criteria considerations: ordinarily cemeteries, birthplaces, or graves of historical figures; properties owned by religious institutions or used for religious purposes; structures that have been moved from their original locations, commemorative in nature, and properties that have achieved their significance within the past 50 years shall not be considered eligible for the National Register of Historic Places (36 CFR 60.4).



	NRHP

	National Register of Historic Places



	OSHA
	Occupational Safety of Health Administration



	PA
	Programmatic Agreement



	Popular Account
	A comprehensive discussion of the information contained in professional report(s) on archaeological investigations that is written for the general public. A popular account will not contain any sensitive material or technical language, yet can serve as an informational and education tool.



	Reconnaissance Survey
	An examination of all or part of an area accomplished in sufficient detail to make generalizations about the types and distributions of historic properties that may be present.



	Sacred Places

	All areas, the boundaries of which are to be determined by the affected Tribe or Tribes, which contain ceremonial or sacred elements considered significant by the affected Tribe or Tribes and can encompass a reservation’s land, air, and water resources and provide the health, sustenance, and economy of the reservation.

	SADIs
	Scale Accurate Digital Image photographs with depictions of the construction right-of-way superimposed and geo-referenced.



	SHPO

	State Historic Preservation Officer



	Shovel Test
	A small circular test excavation approximately 40 centimeters in diameter that is dug to a sufficient depth to reach culturally undisturbed soils.

	Site
	Although defined different for each state, is generally defined by Willey and Phillips (1958:18) as any reasonably definable spatial unit that contains features or is fairly continuously covered with artifacts that are indicative of an occupation 50 years or older. A site may be defined as “a spatial cluster of cultural features, items, or both” (Binford 1972:46). These definitions apply to both prehistoric and historic sites. Archaeological context may be defined by the inclusion of any of the following: soil staining, associated fire-cracked rock, ceramics, features, or a concentration of materials within a reasonably defined spatial boundary.



	Staging Area(s)
	Those areas outside the construction disturbance area used for storage of supplies and equipment used for construction.



	Testing

	See Evaluation testing.



	THPO
	Tribal Historic Preservation Officer appointed or designated in accordance with the Act is the official representative of an Indian Tribe for the purposes of Section 106.



	Traditional Cultural Properties (TCP)
	Including, but not limited to, areas where medicines grow and the medicines themselves, where an important event(s) was carried out, accounts of which are found in Tribal oral histories, areas needed for the cultural edification of future Tribal generations, areas known to be used for cultivation of traditional gardens, all natural springs, streams, and waterways, and areas that provide emergency food relief. A TCP can be defined generally as one eligible for inclusion in the National Register because of its association with cultural practices or beliefs of a living community that (a) are rooted in that community’s history, and (b) are important in maintaining the continuing cultural identity of the community.



	Treatment Plan
	A proposal for the mitigation of effects upon any historic property that a project would affect. It can include data recovery, documentation, restoration, or other measures.



	Unassociated Funerary Objects
	Those funerary objects for which the human remains with which they were placed intentionally are not in the possession or control of a museum or Federal agency. Objects that were displayed with individual human remains as part of a death rite or ceremony of a culture and subsequently returned or distributed according to traditional custom to living descendants or other individuals are not considered unassociated funerary objects.



	Undertaking

	A project, activity, or program funded in whole or in part under the direct or indirect jurisdiction of a Federal agency, including those carried out by or on behalf of a Federal agency; carried out with Federal financial assistance; requiring a Federal permit; license, or approval; and those subject to state or local regulation administered pursuant to a delegation or approval by a Federal agency.

	USGS


	United States Geological Survey


     DRAFT









